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INTRODUCTION

The obligation to pay zakat is, among others, agttihat has become “ma’lum min al-din bi
al-dharurah”. Hence, refusal to perform this olima, if coupled with the intention to rebel
against its obligation, may lead to disbelief. Tikgue on the obligation of zakat, from the
Shariah standpoint, is relatively easier to resoWeen such is directly related to individual
entity (individual entity, natural person, shaksifty'adiyah). However, the matter gets more
complicated when it is extended to shaksiyyah dtippyah (legal entity). Such is due to the
fact that a corporate institution does not posshescharacteristics of an “individual” in
totality, as does an individual entity. In factethindividuality” that it owns is conferred
through legal recognition by ascribing the statbidemal entity’ to it (juristic person, legal
entity®). Thus, the primary concern is on how the oblmyatf zakat would be determined and
imposed upon these legal entities. Some of thetigusswhich require close observation are

as follows:

1) Does Islam acknowledge the current concept of Hlegtty’?

2) If the above question is answered in the affirngtivhat then, is the suitable method
of implementing zakat on these corporate insting®What is the position when such
institutions have a ‘mixed ownership” between indijals (or organisations) that are
obliged to pay zakat and individual that are notigaldl to pay zakat, such as

ownership of non Muslim or the owners are orgaresatwhich are not obliged to pay

' Paper presented at National Business Zakat Sympodiotel Istana, 8 October 2013. As the
investigation in this paper is still at the initeihge, any quotation is not allowed without pdonsent
from the writer
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zakat like government owned companies or waqafdraditable institutions . How

would these issues be treated as? Should zakatgmséed on the ownership of those
who are obliged to pay zakat only, or zakat shdddimposed on all ownerships,
treating the company as an entity and diluting tia¢ure of the owner, as if the

individuality of the owner is no longer relevantée

3) Also, is it important to also identify the statuktbe company for the purpose of
paying zakat, since zakat in not imposed on noni&haompliant activities or non
Shariah compliant business. If the answer is inra#tive, what are the criteria to be

followed in determining whether a company is SHadampliant or otherwise?

FIRST ISSUE: DOES ISLAM ACKNOWLEDGE THE CONCEPT OF LEGAL
ENTITY?

Even though the formation or establishment of craf®institutions with the current critetia
may, on its surface, appear to be a new subjettvitha not mentioned under the classical
Shariah writings, the basic characteristics of ademo company, which in fact, share
significant resemblance to those of a corporatgtin®n’s, have been extensively discussed
by the earlier jurists. It is crucial to note, histjuncture, that despite having explicit authorit
from the Holy Quran and Sunnah containing the Wass$ociation” and the alike, the detailed
elaboration on companies as to its types, charatos; and etc have resulted from the
observation of the earlier jurists on the comparmyclv existed during their time. Therefore,
when a type of company has not been specificallytioeed by the jurists, it does not
automatically mean that the company is prohibiteden the Shariah.The legality of the
company, as far as Shariah is concerned, must teendeed based on the characteristics of
each company; that they do not transgress the ipl@sc and teachings of Shariah. As

mentioned, a number of relevant principles may éduded from the writings of the earlier

* Among the criteria include one that says the sgintd responsibilities of the corporate entity are
separated from the rights and responsibilitieshaf shareholders. Therefore, the liabilities of the
shareholders are limited to the amount of the shidu®y possess.

® To have a better understanding on the best metiiaglaluate and analyze the writings of the
classical jurists, see: Hasan, Aznan, The Role lo&ri8h Advisors in the Development and

Enhancement of Islamic Securities, Colloquium danhéc Securities, jointly organized by Securities

Commission and the International Islamic Universitglaysia, Securities Commissiori} dune 2007.



jurists. Nevertheless, this does not deny the itapoe to produce more current and
contemporary Shariah rulings that can cater oraedpo the needs of today’s corporate

institutions or companies.

It is neither the aim of this paper to scrutinibe thistory behind the establishment of the
modern company of today nor to observe its basiaradteristics. Rather, this paper
specifically focuses on the concept of ‘legal entitonferred upon the company through the
Shariah’s viewpoint. Based on its definition, tleen ‘legal or juristic person’ is used to
differentiate the positions between the legal griinferred to an institution to the individual
entity or natural persohFor instance, a human being has the attributes redtural person.
He is accorded with all the rights bestowed uponoamal human being, like the human
rights, the laws and etc. Legal person, on the rotiend, is established when several
individuals whom each possesses the characterstiasdividual entity form a new entity
(with certain common objectives) as though theyiadividual entities that merge together
along with their ‘individual’ characteristics anuese are reflected through their newly formed
entity. Despite not owning all of the attributesaahed to the individual entities, the new
entity is given several rights which are originaltyvned by natural persons (individual
entities) by the law, such as the right to instigatiegal action i.e. to sue (or being sued), the

right of ownership, the right to enter into a cawtr and eté.

Viewing these criteria from the Shariah’s angldsitlear that a company of this type is not
an unknown practice. Such concept of legal entity be seen from several practices that

have long existed, like the institution of wakalfgcity).

Among the essential principles of wakaf, is thag¢ twnership of the wakaf property
immediately ceases to be of the wakaf creator (fxadiowever, the property is not
transferred to any person including the benefiemmf the wakaf properfyHence, such

property cannot be sold, given away as gift (hikeig etc. for its ownership is not vested in
anybody. The wakaf manager (mutawalli) is, nonethgl allowed to perform necessary

transactions on behalf of the wakaf property whithude matters related to debt and etc, as

® http://en.wikipedia.org/wiki/Juristic_person
" Ibid.
® lbn Qudamahal-Mughni vol 6, p.187; Al-Dasugial-Hashiyah vol.4, p.85.




if the said wakaf is an entity. Any pecuniary resgibility concerns only the wakaf property
and not the wakaf manager. This shows that the famadcgerty is given the attributes of a

legal entity as practiced by the current compaaidastitutions.

Another example may be seen through the practideagf al-mal wherein the elements of
legal entity are clearly present. Such is due &fttt that bayt al-mal is accorded with the
authority to make demands against any breachedsri@esides that, it too must bear other
pecuniary responsibilities like in the case of begsued and etc. Hence, bayt al-mal, like
wakaf, has been given the same characteristicslegal entity as adopted by the modern
corporate companies.

These two examples are cited in proving that thecept of legal entity, as practiced today, is
not an alien concept to the classical discussidriseoShariah. Although there never formed
and shaped like our modern days corporate entthesfeatures and principles of legal entity

are nonetheless very obvious in the two examples.

The concept of zhimmah, ahliyyah and fard al-kifgyahe notion of ummah in the

establishment of state, the practice of al-‘agilaistitution of masjid and al-gada’ are also
cited as evidence that support the acceptanceeafahcept of al-shaksiyyah al-I'tibariyyah in
Shariah. | do not intend to expand on that

Nevertheless, the modern jurists are not in consermn this matter. Majority of the

contemporary jurists are of the view that the conent of attributes related to legal entity
upon a company is not against the Shariah, thusgrésing that these legal entities are also
accepted as an entity, separate from the entith&f owners and nothing in Shariah that

hinders or impedes the practice of legal entity dugl implement it.

° For further reading. Please refer to: al-Khuli, dd Muhammad, Nazariyyat al-Shaksiyyahal-
I'tibariyyah, Dar al-Salam, *1 Edition, 1423-2003, pp. 69ff, al-Khafif, Ali, alr@rikat fi al-Figh al-
Islami, p. 22, al-Khayyat, al-Sharikat fi al-Shah’al-Islamiyyah, vol. 1, pp. 208-230, al-Qurrahuag
al-Shaksiyyah al-I'tibariyyah wa Ahakmuhafi al-Dallal-Mu’asirah,



SECOND ISSUE: HOW TO IMPLEMENT ZAKAT ON SUCH LEGAL ENTITIES?

When compared to the first issue that was quityy éagesolve, the second issue needs a
greater scrutiny. This is due to the reason thapitie reaching the conclusion that Islam does
recognize the existence of a company’s legal patdgnas discussed above, the question on
whether the company is obligated to the paymerzaddat is indeed one which requires a

more detailed explanation.

The complexity is caused by three of the most ingmdrconditions to zakat obligation, which
is, the individual involved must profess the raligiof Islam and the property to be subjected
to zakat shall be owned by a particular individgalrayyan) and his ownership over that

property should be full ownership (al-milkiyyahtaimah)..

Any discussion on the obligation to pay zakat agaleentity would not be sufficient without
reference to the concept of khultah in zakat. adith, the Prophet safd
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The separate assets should not be joined togethdhea joint assets should be separated to
avoid zakat and whatever that belongs to two pegstiey must settle their account in

proportion to their ownership.”

Al-Khutlah means an admixture of things, whetheterathe mixing, the things can be

distinguished from one another or not. al-Qur’'as aso used the word. Al-Qur’an says:

ke 5 il 0l V) Gams o agns il olaAN G I ()
maa Lo Qi 5 clallal

1% Narrated by al-Bukhari, Kitab al-Zakat, hadith 4882.



Ibn Manzur, in explaining the word al-khulata’ ihig verse said: “The meaning of al-
Khulata’ in this verse means partners who mixedr thesets in a way that their ownership is
no longer distinguishable except by way of al-giknf@pportionment). The word al-khulata’
as said by al-Shafi'l may also denote the notiomofing of two distinguished things, like a
stable that has 10 shelters. Each owner of theéestehns several animals and the mixing of
their animals happen in a way that it is taken cdifgy one cattleman who herds the livestock

together and feed them together

The juristic meaning of khultah does not differaghe from the linguistic meaning. Al-Shirazi
explains that khultah happens when a livestockvofpersons (or more) are mixed with each
other and be seen as if the livestock belong topmreon only. It denotes the meaning of a
combination of livestock belong to two or more p&s for the whole period of the hawl
(completion period to pay zakat) and it attainsritsab (zakat payable amouft)Almost the

same meaning can be found in the explanation mpaéBahutt® and Ibn MufliH*,

Based on this hadith, majority of jurists view kiahl in livestock will affect the zakat
obligation on the persons who owned the animalkluitah basi¥. If the livestock are
mixed, they shall not be separated from the purpdseducing (or adding) the obligation to
pay zakat, irrespective whether this khultah isltdiual-A'yan or khultah al-Awsaf (al-
jiwar)'®. Similarly, it is also impermissible for us to cdtthem together if they are, in actual
fact separated. On the other hand, the Haladisd Ibn Hazm believe that khultah in animal

' lbn Manzur, Lisan al-‘Arab, vol. 7, p. 291.

12 Al-Shirazi, al-Muhazzab.

13 |bn Muflih, al-Furu’, vol.2, p. 293

1 Al-Bahuti, Kashshaf al-Qina’, vol. 2,p. 192

> Al-Hattab, Mawahib al-Jalil, vol. 2, p. 266, al-Wau’, vol. 5, p. 388, al-Sharbini, Mughni al-
Muhtaj, vol. 1, p. 376, Ibn Qudamah, al-Mughni, \®| p. 248, al-Bahuti, Kashshaf al-Qina’, volp2,
196. Ibn Hazm, al-Muhalla, vol 6, p. 52

'8 This opinion has largely been attributed to thaf8rschool of law. In actual fact majority of jists
do not differentiate the two. Nevertheless, | fodhdt Ibn al-Qudamah (from Hanbali) differentiate
the effect of khultah on these two. Whilst he atsepe concept of khultah in khultah al-A’yan, he
believed that khultah al-awshaf shall not give effgct to the individuality to pay zakat. Nevertss,
the Hanbali School of law in general agree with tpénion of the Shafi'is. See: al-Nawawi, al-
Majmu;,vol. 5, p. 389, al-Sharbini, Mughni al-Muhteol. 1, p. 376, Ibn Qudamah, al-Mughni, vol. 2,
p. 248, IbnMuflih, al-Furu’,vol. 2, p. 293

17 Al-Sarakhsi, al-Mabsut, vol. 2, p. 153, Ibn ‘Abidial-Hashiyah, vol. 2, p. 304, al-Samargandi,
Tuhfat al-Fugahak, vol. 1, p. 292



has no effect on the individuality of zakat. Sirast majority of scholars are in agreement

with the opinion of majority jurists, | would notgue further on this.
Nevertheless, the acceptance of the concept ofdthalibjects to certain conditions:

1. Islam. It is accepted by way of consensus thatdbligation to pay zakat is only on
Muslim. The jurists unanimously agree that zakatas mandatory to non Muslims, though
they will be questioned about that in the Heredftérhis is based on the hadith of Mu'az,
when the Prophet sent him to YerfierAs reported in authentic hadith, when the Prophet
(SAW) sent Muaz to Yemen, He told him: “You arergpto folks who are of the people of
the Book. The first thing you call them to shoutdtb testify that there is no god but God and
that Muhammad is the Messenger, of God. If theypcthat, tell them that God hamdeit
obligatory on them to pray five times every day aght. If they accept that then tell them
that God has imposed zakat on them, to be taken fhe rich among them and given to the

poor among them?®

The non recognition of al-khultah between Muslind &fon Muslim has been considered by
many juristé' as a consensus among the jurists. Nevertheldsandl one opinion from Ibn

al-Majishurf? in Maliki school of law th&f even if the khultah happens between a Muslim
and non Muslim, the khultah will still have its eft. Nevertheless, the non Muslim shall not

pay zakat.

'8 Al-Qardhawi, Figh al-Zakat,vol. 1p. 95. Ibn al-Ham, Fath al-Qadir, vol. 2, p. 153, Ibn ‘Abidin,
Hashiyah Radd al-Muhtar, vol. 2, p. 259, Mawahidalil, vol.2,p. 366, Sharh Mukhtasar Khalil, vol.
2, p. 157. al-Sharbini, Mughni al-Muhtaj, vol. 2,321, Ibn Qudamah, al-Mughni,vol. 4, p. 69

' Narrated by Ibn ‘Abbas.

Y The hadith is narrated by al-Bukhari and Muslim.

21 Al-Nawawi, al-Majmu’, vol. 5, p. 391

22 Abd al-Malik ibn Abd al-Aziz ibn Abi Salamah (vats narrations on his real name). Mawla to
Bani Haitham (in one opinion, Bani Tamim). A fagihe was known for fatwa and was referred a lot
for that. He was dharir (has problem with his eya®) said to be blind during the end of his lifé. A
Majishun is referred to his grandfather Abu Salam@he word is originally Persian, mean red
because the grandfather has some redness in BisHacwas known for his passionate to hear song.
Imam Ahmad said: “He arrived at our place and whittn someone who will sing for him”. Mus’ab
bin Abdullah al-Zubayri said: “During his time, lveas a Mufti for the People of Madinah. Hedied
around year 214H.

23 al-‘Abdari, Al-Taj wa Iklil li Mukhtasar Khalil, vl. 2, p. 266. His writing on that:
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There are a lot of quotations from jurists on tes&ie. Among others are:

1) Minah al-Jalif*
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2) Sharh Muntaha al-Iradgt
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2-Nisab. The jurists differ on the calculation @$ab. The Shafi'is and the Hanbalis ‘Ata, al-
Awza'i and al-Laith ibn Sa’ad uphold that the zakattase of khultah is calculated as one
nisalf®. On the other hand, the Malikis, maintain thatheaod every partner in khultah shall
reach their nisab for the purpose of calcuting #akawhilst the majority relies on hadith
relates to khultah, the Malikis rely on the hadithich mentions about the need for the assets
subjected to zakat to reach nisab. Since the hadittine reaching of nisab is about nisab in
general, and the hadtih on khultah is about a pegituation, | believe the opinion of the

majority is more accurate based on the principl@kifisis al-‘amm as known in usul figh.

It should be noted that the jurists also differtbe nature of khultah, is it khultah al-‘ayn or
khultah al-milk. If we say that the situation ofuttah here is khultah al-‘ayn, the partner shall
only pay zakat on khultah basis on the assetsatigain fact in the khultah situation. It is not
allowed for him to include other assets that he basnot in the khultah to the assets in the
khultah. He has to pay zakat differently. On theeothand, if we say that his zakat is payable
on khultah al-milk, he will include other assetatthe has to the assets that are in the khultah

for the purpose of calculating zakat. Accordingrtajority of jurists from Malilq®, Shafi'®,

2 Vol.2, p.17

% vol. 1, p. 407

%6 al-Shafi’l, al-Umm, vol.2, p.14, al-Sharbini, Mughal-Muhtaj, vol. 1, p. 377, Ibn Qudamah, al-
Mughni, vol. 2, p. 249, al-Bahuti, Kashshaf al-Qjn@l.2, p. 198

2" |bn Rush, Bidayat al-Mujtahid, vol. 1, p. 264 Hattab, Mawahib al-Jalil, vol. 2, p. 267

28 Al-Qarafi,al-Zakhirah, vol. 3,p. 133

29 Al-Nawawi, al-Majmu’, vol. 5, p. 444



and Hanbaf® Schools of law, the khultah is based on khultamié. On the other hand,
some Maliki§* and another opinion narrated from Imam Sh#fiiphold that the khultah is
khultah al-‘ayn. Therefore, he is not allowed tolide other assets which do not subject to
khultah to the khultah for the payment of zakat.ilg{lthese opinions are largely based on
ijtihad, | believe the second opinion is strongergeveral reasons. The most important reason
is that the hadith on khultah mentions specifically the assets that are under khultah.
Therefore we should only limit its application teetassets which are in fact in the khultah,
and not to include other properties that are oatsice khultah. Moreover, the reason why
Shariah recognizes the concept of khultah is taexgate the concurrence of the parties to
have khultah. If we allow for the inclusion of oth@operties, the sanctity of the arrangement
has been broken, as if the arrangement that theg batered has not been honoured and
useles¥

3- al-Hawl. The zakat that reaches the nisab $fesilh the possession of the person for certain
period of time, i.e. one year. This condition isoaapplicable in the case of khultah.
Nevertheless, the jurists differ on the requirenwéritaul, is it the haul for each and everyone
of them, or the haul of the khultah. Whilst somesjis uphold that the requirement of haul in
khultah dictates that the mixing shall happen tghmut the period of haul. Any interval will
nullify the situation of khultah. This is the opami in Shafi'i School of law and one opinion of
the Hanbali¥. On the other hand, the Maliffsuphold that the condition of khultah is not a
requirement for the whole haul. In fact, it is egbuhat al-khultah happens in the period of
haul with a condition that the khultah did not happrery near to the period of haul like a
month or so. What is important is that when theetito pay zakat come and the zakat
collector finds that the khultah has happened betmtbem, then he will just take the zakat
based on that situation. The hadith on khultaHge ailent on that. A lot of arguments and
counter arguments have been forwarded to suppartdapinions. | am more inclined towards
accepting the opinion of the Malikis. Based on,thie calculation of haul will start with the

time that the livestock reached its nisab for zakat

%0 Al-Bahuti, Sharh al-Muntaha al-Iradat, vol. 1,385

31 Al-Qarafi, al-Zakhirah, vol. 3, p. 132

2 Al-Nawawi, al-Majmu’, vol. 5, p. 401.

Ballea) (o sl 2SN Jlac)

% Al-Nawawi, al-Majmu’, vol. 5, p.404, al-Sharbinughni al-Muhtaj, vol. 1, p. 376, Ibn
Qudamah,al-Mughni, vol. 2, p. 249, al-Bahuti,Kastis-Qina’, vol. 2,p. 196

% Al-Dardir, al-Sharh al-Kabir, al-Qarafi, al-Zakafr.
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The jurists also differ as to whether the concdphaltah applies to other than livestock. The
Shafi'is and an opinion from Imam Ahmad maintaiattthe concept of khultah, if fulfilled
will also be applied to other types of zakatabéenis as well. This is the later opinion of al-
Shafi'i (al-Qawlal-Jadidf and this is the opinion that is acceptable inSbboof’. It is also
an opinion narrated from Imam Ahnt4dOn the other hand, other jurists from Maliki and
Hanbali School of law uphold that the concept olituis only applied to anim&l They cite
another hadith which they believe in support ofgihevious hadith. The hadith re&ls

e N 5 dadll 5 pasall e adial Lo gladall”

“The two mixing (al-khalitaan) can only happen whiennvolve using together the well

(pond), the same male and the pasture”.

Without going into details on the arguments of bfo#lttions, it is safe to say the first opinion
is stronger for two reasons. First, the hadith bualtah was general without specifying certain
type of property. Second, the hadith that the sgoginion relies on their specificity (takhsis)
on this generality (umum) was weak (da’if). Perhahse to that, almost almost all
contemporary scholars accept the opinion that &hutan happen in other types of property.

As such | would not extend on this.

The above discussion on khultah and various diffege that have been forwarded intend to
establish several principles which are very impdrta our discussion later. The conclusion

of this discussion can be summarized in these goint

1- The acceptance of the concept of khultah in thegatbn of zakat

2- The concept of khultah is not only confined to $teeck

% Al-Shafi;i, al-Umm, vol. 2, p. 14

37 Al-Nawawi, al-Majmu’, vol. 5, p. 408, al-Sharbimughni al-Muhtaj, vol. 1, p. 377

% |bn Qudamah, al-Mughni, vol. 2, p. 254. In actizait, the opinion of the Hanbali on this matter is
so varied. Please refer to al-Mughni, vol. 2, pg #5nd al-Furu’, vol. 2, p. 304.

% Al-Hattab, Mawahib al-Jalil, vol. 2,p.267, al-Qfiral-Zakhirah, vol. 3, p. 79.

0 The hadith is narrated by al-Bayhaqi and al-Dahoiqu
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3- Since the concept of khultah signifies the comlamaof the property, the khultah will
have only one haul and one nisab for zakat. Thealmiand haul for khultah may be
different from the haul and nisab of the individual the khultah for their other
properties that do not fall under the khultah.

4- The concept of khultah has been argued by manheddsis for the acceptance of
legal entity. Nevertheless, it should be noted thatconcept of legal entity may not
be applied totally if reference were to be madthéoconcept of khultah.

5- This is because the concept of khultah does nallyategate the individuality of the
persons in khultah. This can clearly be seen iiir theclusion the property of non
Muslim from the khultah in zakat obligation.

METHODOLOGY TO PAY ZAKAT FOR BUSINESS CORPORATION.

In order to make simpler this discussion, it istlfes us to view the opinions given by the
contemporary jurists concerning the methods of zakdowment imposed on a legal entity.
They are as follows:

1) The obligation of zakat remains restricted to theividuals. Hence, the company is
not required to pay zakat on behalf of the shadsrslor owners, whichever the case
may be. This view in its fact, does not acceptdtvecept ofshakhsiyyah iktibariyyah
in the obligation to pay zakat. Each owner shalegiut zakat when he has fulfilled

his own nisab and hawl. This is the opinion of sawieolars like al-Butf

2) The company has taken the naturesiudiksiyyah iktibariyyahlherefore, the company
is required to give out zakat as required from &tinary human being or natural

person. In this regards, the personality and iddiality of the shareholders who

“! For further discussion sédtp://www.islam-ga.com/ar/ref/69912
2 Al-Buti, al-Shaksiyyah al-I'tibariyyah, Ahalliyatuhawa Hukm Ta’aluq a;-Zakat Biha
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owned the company will be diluted. This opinionasgely attributed to Dr. Shawki
Ismail Shahatah.

3) Though the company has taken the nature of shaksiyyibariyyah, the obligation to
pay zakat as that of an ordinary human being asrabperson will only be imposed

upon the presence of one of following situations:

a) There is a law from the country compelling the campto give out zakat.

b) The company’s article of association incorporatetaase to that effect.

c) The general meeting of the Company has determissdeh.

d) The payment of Zakat by the company is duly autieatiby all or some of the
shareholders of the company.

As has been put forward by the First Zakat Confegethat®*
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“3 Shahatah,Shawki Ismail, Muhasabat Zakat al-Mahiirwa Amalan, 3L Edition, 1970, p. 92.

“First Zakat Conference, Kuwait, Rejab 29, 1404/ ilApBO, 1984. See http:/zakat.al-
islam.com/def/default.asp?l=arb&filename=Quest/fitsn6/item2/desc?
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First: Zakat of the Company and its Shares.

Zakat of the Company

i) The duty of to pay zakat on the company (by elpais imposed on the company itslef
based on the concept that such company posssisakisiyyah iktibariyyalilegal entity) in

the following situations:

a) There is a law compelling the company (to give zakat)
b) The company’s article of association provides farts
c) The General Meeting of the company has issuedadutesn on that matter.

d) The shareholders of the company have consented to i

This view is based on the underlying concept ofutidh” which is found in the hadith
regarding the zakat on the livestock, where sonals of law are of the view that this
concept should be expanded to include other simsitiTherefore, the best way to get out
from disagreement of the views (khurujan min all&fj it is recommended that the company
pays zakat. And if the company does not pay thatzalken the Committee proposes that the
company to calculate the zakat which the compargblgyed to pay and to announce it in
their financial statement. The company should aisation the amount of zakat to be paid by

each and every share.

The results were similar as to what have been ddcid resolution of Majma' al-Figh al-

Islami:*®

D8 OIS A agul 8IS S 8 gua o g seady 33 ) 51 Caganll e g DY) 2y
JPATAPYY DEON| FEHERY

Laldai 8 (i 13] agle A Lea Aty Ledaual e agual1 8IS ) and 1Y
ash Al 58 IS 5 Aae gerd) Apmaal) e ) E jaa sl el e ulaY)

4> Fourth Conference, Resolution no 3, 4/08/88, Jedii&®3 Jamadil Akhir, 1408, 6-11 February
1988
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"Following a long deliberation on the papers préseénelating to the issue of the obligation

of corporate zakat, Majma’ al-Figh has issued ttewing resolution:

First: Zakat on the shares of the company is cosgpylifor the owners, and the company will
pay zakat on behalf of the owners if such is staietie company’s article of association, or
agreed upon during the company's general meetimd,tioere is any existing law requiring

the company to pay zakat, or if there is an autlation from the shareholders for the

company to pay zakat on their behalf.

Second: The Company should pay zakat the same yasthar ordinary individual. This
means that the company shall treat the sharesedHhareholders as a property owned by one
individual upon which zakat is obligated upon theperty, and the calculation is like
theproperty is onwed by one person in the typeth@fproperties, its nisab or the amount of
zakat payable on the property.The same goes tor otfadters that are material to the
obligation of zakat imposed upon an individual petsAll the above are based on the concept
of "al-khultah™ which, as opined by several fighrigts, should be applicable in other

properties as well (i.e. not only restricted tabtock).

It must, however, be reminded that in obtainingekact value of property amounting to the

prescribed zakat, the calculation must exclude gntags that are not subjected to zakat, which
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among others, include the government-owned pragsenivaqf khairi, properties belonging to

charitable organizations as well as shares owndtdyon-Muslims.

Both of the abovementioned resolutions have alrtiestsame results. The only different is
that in the Resolution of First Zakat Conferentdjd not spell out clearly on the exclusion of
onwership of those who are not obligated to payatak did the Resolution of International
Figh Academy. Nevertheless, it has been acceptetdny that the both resolutions confer
the same meaning. These resolutions, despite asguhmt the company will pay zakat as
legal entity®, thus, possesses several basic characteristiegjalf entity, it does not wholly

dilute the individuality of persons who own the tsin the company. Hence, the Resolution
explicitly mentions that the company is to pay zad@ behalf of the shareholders. This is

clearly stated in the resolution:

APV E IV R PENGEN ) Ll e a@-w;‘ﬁ\ B8 )l
“...zakat is obligated upon the shareholders,taeccompany’s management will meet

such payment on their behalf ...”

Therefore, the resolution of International Fighadlemy clearly mention that any
ownership that is not subjected to zakat shall édudted from the total amount of

property to be evaluated for the payment of zakia¢. Resolution stipulates:

Aladl 430 A1 agd Lgia g BIS 311 g cand Y Al ag¥) Capal 7 yhay s "
" Opalisall e agul Gy Ay ) Clgal) agul s 5 pad) il gl agul

“Excluded from the portion of shares taken as anfaf property upon which zakat is
obligatory, are all the shares that are exemptenh fthe payment of zakat, such as the
shares owned by the Public Treasury, waqaf prop@rtyperty belonging to charitable
organizations as well as property owned by the Mogtims.”

46 d\}n\ B\SJ G::\.\.LJ\ u.a;..ﬁ\ CJ;J LS e@.m\}“ 'BSJ Z\S‘)..ﬂ\ BJ\JE CJA:\ \:\4\3
Second: The management of the company pays zakifiteofhares in the very same manner as a
natural person pays zakat on his wealth.
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This indicates the fact that although the compaiiy pay zakat as an entity, it does not
become an entity in its entirety, without having aegard to the entity of its owners. Hence,

the ownership of those which are not subjectedkatz will not be counted.

For the above reason, Bayt al-zakat of Kuwait sneitfort to compile fatwas related to zakat,
has inserted further additions which resulted im Resolution having similar effects to the
Resolution of Islamic Figh Academy. After mentiogithe Resolution of the First Zakat
Conference (which does not include the exclusioreaifat from individual that are not

obligated to payzakat), the Fatwa mentféns

ild oWl ¢(Aaladl 431 3a01) A gall Jla s Al agul) 835 Y 51
" Ay Al Amaall ol B N Ciliwga o) Ay yaal)

“zakat shall not be imposed on shares owned bystage (public treasury), or wagaf

Khairi, or zakat institutions, or charitable orgeations”

The Accounting, Auditing and Governance Standamtd$tamic Financial Institutions issued
by Accounting and Auditing Organisation for Islanfimancial Institutions also upholds the

same.

This opinion is also the opinion of majority of ¢emporary scholars like Shaikh al-Darir,
Wahbah al-Zuhayli, al-Buti etc, though their argumseare varied. As correctly suggested by
al-Qurrahdaghf: “This opinion in actual fact does not recognilze toncept of legal entity as
envisaged by the legal fraternity, at least in twntext of obligation to pay zakat.
Nevertheless, they have the right to delegate Ittigation to pay zakat to the company, at the
outset (in the Article of Association), or afteethbompany has operated (during the general
assembly), or by way of delegating that to the rgangent, or due to the obligation imposed

upon the company by the state”.

" See Ahkam wa Fatawa al-Zakat wa al-Sadagat waialsNwa al-Kafarat, 1425 H — 2004M, p. 53,
and see Ahkam wa Fatawa al-Zakat wa al-Sadagal-Wazarr wa al-Kafarat, 1428 H — 2007M, p. 56
“8 Al-QurrahDaghi, al-Shakhsiyyah al-I"tibariyyah Wakamuha fi al-Dawlah al-Mu’asirah.
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4) The company should pay zakat as if it is an indisidHence, there is no need to have
the four situations for the company to pay zakae Tompany should pay zakat in all
circumstances except when it has clearly mentiaméts Article of Association that it
would not pay zak&t Nevertheless, in paying zakat, the company stwikider all
the necessary requirement to pay zakat for indalidiherefore, when the company
wants to pay zakat, it should consider all the irequent of an individual to pay zakat
like Islam, nisab, al-nama’ and complete ownersfiperefore, in the payment of
zakat, the company should exclude the ownershipnai Muslim, the public
ownership et®.

The Sudanese Law on Zakat has also adopted thigaopit mentions":

el IS Je sl i (1) 4 "

e BS I A Can Yl 4 Jla o Olasud) Jaly @l alisa 1o g (1)
SIS ads & daa 53 3Y) pae Ble y

‘_g‘)l\..o dlo.\_g‘\_ﬁe.m_g\ U\Jyd\‘_gdauelum‘fahyﬁ (u)
olSJl\QALMLuybu;wuﬁuﬁéuaﬁj\m“uhﬂ\
lad Lgnda g
e A e ) Galadl (1) ab 3ol )l padd 4K Jadii (2)
"3\5)’”%)\.}39\}” UAMY\(JAU.M‘J%CJLA@AA:IYU‘

The amendment made to the law in 2001 did not ahdhg content, except that it

change the wort=z < to 232,

*9He said:
@UA"JP}L?“CN JMUJWMJLUCY\W\&LUMBSJ\ u\ d.sa\wu\"

"B g 5a
*0 He said:

& A sE O s b (5S0 Of anhal) Gaddl) L sy LS 4l Gl 1 8 asheal) (e !
m)t_m:w W\@L)Mdlﬁc eladll } mumsw Jn_»L.A.J\ &}Lwalsjl\.b}y du.\\

B PRERA| m@ JA‘Y\ 1384
*L Article 4 of Sudanese Law on Zakat, Year 1990



18

In my opinion, it is hard to find any supportiveigence that suggest the company should pay
zakat (as an individual) without looking at the r&eolders who owned the company. If the
analogy is to be made to the concept of khultals @ven more obvious in considering the
shareholders. As what has been discussed befer&hthitah of non Muslim is not calculated

at all. In other texts, the mentioning was moreggah For instance, the author of al-Insaf

said?

Auilal (e a8 8S 3 Jal e ST 5 Gl Jalis) 13) g 14l 8 sLaalaa)"
Man) gl) aSa BS gl 8 LagaSad duzany 8 1 V) aSa Legd iy ol W sa

Nevertheless, | believe that imposing the same amofi payment from non Muslim
shareholders can be accepted, especially wherutedss that the company engaged with is
so much related to Islamic business like Islamickiogg, finance and takaful, provided that

these conditions are fulfilled:

1- It has been stipulated that the company will payaarount of money as payment of
zakat. The non Muslim investors are also awarettfeatompany will pay the amount
from all the shareholders. If they are agreeabliab condition, they the amount will
be paid from the shareholdings as well.

2- Or there is a law from the state that obligatescthapany to pay the amount from all
shareholders. For instance, if the state decraass(law, like Islamic banking act etc),
that as the company involves in a very specifidriess that relates directly to Islam,
it is compulsory for the company to pay zakat (ftuslim) or its equivalent amount

(for non Muslim).

Though there is no specific evidence to suppost diginion, the practice of ‘Umar can be
used as rules of thumb (ist’nasan) to this. Abbayd® reported that when Umar
intended to take jizyah from the Christians of Bauighlib, al-Nu’'man bin Zar'ah (or
Zar'ah bin al-Nu'man) said to Umar: “Oh Amirul Muknin, Bani Taghlib are Arab.
They are dismayed at the word jizyah. The do notehaoney. They are people of

%2 Al-Mardawi, al-Insaf, vol. 3, p. 58
%3 Abu ‘Ubayd, Kitab al-Amwal, Dar al-Kutub al-‘ilmiyah, Beirut, I Edition, 1986, p. 33



19

agriculture and cattle and they can be instigatedur enemy. Please do not help your
enemy by drifting them away.” Umar then reconciéth them on the condition that they
pay double the amount of zakat.” As said by al-Zaythis payment of sadaqgah is not
jizyah™:
e Bl e pealia see OV Gl bl @il B S
A jal) bt Glld agia ydilall 2] 13 die Loadl) 81 al)

Even al-Kasani has gone further by stating thattwas taken from Bani Taghlib took the
same ruling like zakat. The only different is ttta amount is mora He noticed®:

) g Y claal) dllas 4y ol (e 3 e skl oY L
... . wx‘
“For whatever that was taken from Bani Taghlib,tabk the rules of zakat except the

additional amount”

To conclude this discussion, | believe that itlievaed for Islamic financial institutions to pay
the whole amount as zakat without even deductiegptirtion of non Muslim. Whilst on the
portion of the Muslim the payment is consideredazakhe portion of non Muslim, though
does not take the rules of zakat, in term of rewgdbdt as said by al-Kasani, can still take the
rules of zakat in term of distribution, etc. A gties that may possess itself here is what is the

suitable name to be given to this payment?

In my humble opinion, for the purpose of consisteimcthe financial reporting and to give the
effect of legal entity on the corporate involvedbelieve it would not be a problem to take the
whole amount and be channeled to zakat chathélgain, the analogy can be made to the
story of Bani Taghlib. In another narration by ayBaqi, when 'Umar refuse to accept from

them zakat because it is an obligation upon Mudilimay said to him: “Impose whatever you

> al-Zayla'l, al-Bahr al-Ra’iq, vol. 2, p. 250.

°5 |t should be noted here that this opinion is atenabf dispute among the jurists. Some jurists
disagree to this opinion and maintain that the rpaiall be distributed to others, not the benefiesa
(asnaf) of zakat (see: Abu Ubayd, Kitab al-Amwal540. | believe whilst this amount can be used
for other things as well, there is no harm in distting the amount to the beneficiaries of zakat.

% Al-Kasani, Bada'i al-Sana’l, vol. 2, p.38

°" Besides that the amount can also be used for pthppses like CSR etc.
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want, but under that name, not under the namezgélji. Umar then agreed and they settled
on doubling the amount due from th&nin some version, Umar said: “Name it whatever you

like”®.
Al-Shirazi, when arguing on the additional amounposed upon Bani Taghlib, rationalizes

that the addition is because they have changedahee from jizyah to zakat. Therefore, if

they agree on the name jizyah, the additional amsiould be deduct&d He said:

"5l 3l i) Con g w138 can¥) il i 5 Bl 50 O
Al-Nawawi also concurred to this opinfn Here, the jurists agree that the name used is

sadagah (zakat) and not jizyah.

Even some jurists have gone further by statingttimamount taken from them was under the

name of zakat. Al-Samargandi, for example %aid
"BLE I Al agie 33 OIS Ll alid Ay dBaay WYL
The same opinion is also narrated from Ibn Qud&féin Rush&, 1bn ‘Abd al-Barf®.

In this regards, Abu Ubayd s&s

:\,3\}.;1.@:;,3?3‘d\yiﬁ\(;g_'md,éjcdﬂﬂ\aysijaopﬁﬁcﬁy\uij"
Lad W latind i) g ¢ ddelias dBaa Lelea oK1y ¢ ) Jaf de Lo plS

°8 Al-Bayhagq, al-Sunan al-Sughra, vol. 3, p.142.

% See: al-Amwal and its footnote, p. 538. Ibn Hazshalds that the hadith is weak (al-Muhalla, vol.
6, p. 111). Shaikh Ahmad Shakir refutes this conusion and says: “This athar is narrated from
various chains of narration and we feel comfortahk the hadith has an authentic narration”. See.
Al-Qardhawi, Figh al-Zakat, vol. 1, p. 100

% Al-Shirazi, al-Muhazzab, vol.2, p. 251.

®1 See: Al-Nawawi, al-Majmu’, vol. 19, pp. 392 ff.

®2 Al-Samargandi, Tuhfat al-Fugahak, vol. 1, p. 316

%3 |bn Qudamah, al-Mughni, vol 10,p.581

® Bidayat al-Muijtahid, vol. 1, p. 245

® |bn ‘Abd al-Barr, al-Istizkar, vol 1, p. 1610. Saso al-Zuhayli, Wahbah, al-Figh al-Islami Wa
Adiilatuhu, vol. 3,p.161

% Abu Ubayd, Kitab al-Amwal, p. 540
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It seems that Umar (rd) took from them the amoumaten the name of sadagah (zakat).

Though some jurists tend to limit this applicatmmthe case of Bani Taghlib ofify| believe
there is no harm of extending the same principnéopayment of zakat on Islamic financial

institutions, simply because there is a need fat, tind there is no harm in doing so.

Some contemporary jurists have also arrived atdbilusion like Yusuf al-Qardha®j al-
Qurrahdaghf, Dr Hannan ‘Abd al-Rahman Abu Mufh The writer says:

%" For example, Ibn Rushd maintains that this ruihguld be confined to BaniTaghlib only, for
according to him, to impose such payment in thahmea (additional amount)to a non Muslim is
against the practice of Shariah. See: Ibn Rushdaygit al-Mujtahid. In my opinion, the ‘Umar’s
action on imposing sadagah on Bani Taghlib is mby to be limited to Bani Taghlib. Whenever the
need arises, the government can also apply the.same

® Figh al-Zakat. It should be noted that Shaykh Yas«Qardhagi did not directly discuss this matter.
He did not discuss the issue of al-shakhsiyyahtidhtiyyah in his important book, figh al-zakat.
Nevertheless, he did discuss the imposition of éhaivalent amount of zakat to be paid by non
Muslim under different name. He is of the opinitsatt nothing wrong in Shariah to impose such a
payment. He referred extensively to the story dfiBaghlib in supporting his argument on that. & w
were to apply the same on our case, we can ussathe argument. Whilst zakat is imposed on the
Muslims shareholders, the same amount is also ietbas the non-Muslim shareholders, by
whatsoever name. To ensure consistency in thedialareport and the give the effect of shaksiyyah
I'tibariyyah, | believe there is no harm to useyoohe term, i.e., zakat in te financial reportirag f
both the ownership of the Muslim and the non Muslatike.

% Al-Qurrahdaghi, al-Syaksiyyah al-I'tibariyyah wahkamuha fi al-Dawlah al-Islamiyyah.

° Abu Mukh, Hannan ‘Abd al-Rahman, Zakat al-Sharikagl-Figh al-Islami, Dar al-Ma’'mun,
Amman, £ Edition, 2007, p. 137.
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THIRD ISSUE: INCOMPLETE OWNERSHIP IS NOT SUBJECTED TO ZAKAT
UNDER THE CORPORATE ZAKAT?

In the previous discussions, among the issueshthag been highlighted, include the fact that
several types of ownerships are excluded from thgment of zakat, for they lack the
fundamental conditions of zakat. Among othershi&s awnership of the non-Muslims (payer
must be a Muslim), properties owned by the Statb|{f Treasury), wagaf property, property
owned by charitable organizations, and etc (dubdaequirement of complete ownership (al-

milkiyyah al-tammah)

Generally, ownerships in Islam are divided into tvategories i.e. private ownership (which
can be subdivided into milkiyyah tammah and milkiiynagisah) and public ownership (al-
milkiyyah al-'Amah).

Public ownership refers to an ownership whereinktbeefits are used for public purposes or
the welfare of the State in general, and are nigigeaized as personal or individual rights. It
follows that no individuals may claim the ownershoper such properties. This is in
accordance with the interpretation made by ImarSharqawi on public property as the

mubhamproperty? For example, Qanun Muamalat Maliyyah Imarati wesi public property
as>

™ Ibid

2 g a8 S L sEE Hashiyah al-Shargawi 'Ala al-Tahrir, 1, 338e Tvriter is of the view that the
underlying meaning here is mubham from the angl&'gin (specific), despite the fact that it is ate
(mu'ayyan) from its characteristics (awsaf).

3 Article 25, Qanun a-Muamalat al-Maliyah al-Imarati
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“Are all things owned by the government or otheyaleentities, and such are dedicated for the
public benefit (either in reality or via the prowgiss of the law). These properties cannot be

transacted. They also cannot be owned or contrdlled

In general, zakat shall not be imposed on publioership and charitable organizations. It is
stated in Matalib Uli al-Nuh&:

st il ) as A e (ued Y g ee b dle (8BS S i Y "

"No zakat is obligated upon mal fay’ (the bootyreadered by the enemy without actual
fighting), the same goes to khums ghanimah (prgpettich has been acquired from non-
Muslims after the war) for they are used for thadd@ of Muslims as a whole. Similarly, no
zakat is imposed on money bequeathed to charitiésrahe purpose of purchasing waqaf

properties, because they do not fall under the ostnie of any particular individual.”

It is clear from the above text, that, the primaggson why zakat is not obligated over the
abovementioned properties lies in their lack ofrfpet ownership’ (al-milk al-tam Ii al-

mu'ayyan) which is the main condition required obpgerties before submitting to zakat.
Nevertheless, it shall be reminded that, the undedsng on the general nature of property is
not static but instead it is dynamic, and changil the change of time, place and practice
(custom). It is the responsibility of the juriss tind out whether the properties that are
categorized under ‘public property’ are really paldwnership and consequently shall not be

subjected to zakat. Or are there circumstanceshiohythough the properties belongs to the

" Matalib Uli al-Nuha, 2, 16 onwards.
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public, zakat should still be paid from that prdjg=. Among the modern properties that have

been disputed to either belong under the tag dfipploperty or otherwise, include:
1. Ownership of the Public Treasury and Government:

Generally, all properties that belong to the gowsnt or its institutions are not
subjected to zakat. This is because there is nweidhudl ownership in such properties.
The same has been clearly expressed by Prof. DibsfeZuhayfi*:

LS 5 5 g jlaiias) Ll e 5 Ll ) o A5l 3 ) 50 Jio lld 5"
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"Such are like the resources (pecuniary) of théeStacluding lands and real properties that
are used for investment, manufacturing companigscuture and business entities. The
same goes to the taxes collected from corporaiesnithe customs taxes as well as other

kinds of taxes that are imposed on services, imtuthe income tax and individual taxes"

| think if the properties of the government are msed in business to gain profit, that

properties should not be subjected to zakat.
2. Government Fully-Owned or Partly-Owned Companies:

The issue relevant here, is the clashing of twerss requirement of zakat. On one hand,
zakat shall not be imposed on such companies becthey are not privately owned
companies which lack the requirement of a perfagharship. On the other, they are
categorized under the types of property that algested to zakat for the nama’ (potential
growth) characteristics they possess. Hence, whaeiview of the Shariah with regard to the
imposition of zakat obligation unto this type ofrgorate companies? Are these companies
taken as public owned companies by the governnmrehttaus exempting them from zakat, or

are they regarded as ownerships that are subjdotdde payment of zakat? The latter

s Al-Zuhayli, Wahbah, Zakat al-Mal al-'Am, Abhas waral al-Nadwah al-Thaminah |li Qadhaya al-
Zakat al-Mu'asirah, Qatar, 23-26 Zul Hijjah 141806-23 April 1998, p. 350
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approach will broaden the funds of zakat for theesaf public interest. Or is there a need of
an ijtihad to rule such companies as a hybrid osrbetween public companies and the

corporate companies that are succumbed to theabioligto pay zakat.
There are two views related to the above:

The first view states that although the governnmmted companies are formed for profit, as
long as the profit is submitted back to the governtreither directly or indirectly, zakat
should not be imposed on such companies. If themowent and private sector joint forces or
co-create certain business, the part owned by dlvergment should be excluded from the
whole part that is to be subjected to zakat. Thetfeat the companies are profit-based, do not
change their status as the properties belonginigeigovernment. Such is due to the fact that
the profits are generated from the government’s pvaperty hence, exempting them from
the imposition of zakat as based on the jurispradenethod of: & &l "’® and also¥ aul
"T&ally 2 . This is the view accepted by Abu Hanifah, Abu Mudvalikiyyah, Syafiiiyyah,
and Hanbaliyyah in general. The same is also tbe af the contemporary jurists, and with

regard to the government-owned companies, ProM@hbah al-Zhayli expressed tfat

Gl Y oale Jle g8 Alpall ol dalall ¢ Uall 4S glaa <lS y3l) 238 (o Layy"
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“These companies probably belong to the publicosemt the State. Hence, they are included

under the category of public property and suchnatesubjected to zakat despite being based

6 Al-Zuhayli, Wahbah, Hukm al-Zakat fi Amwal ManshadtQita' al-Amm al-Hadifah li al-Ribh wa
Hukm Zakat al-Sharawat al-Batinah wa al-Sanad&tulumiyyah, Abhas wa 'Amal al-Nadwah al-
Thalithat ‘Ashara li Qadhaya al-Zakat al-Mu'asirghourtum, Sudan, 8-11 Safar 1425/ 29 March -
1April 2004, p. 234-236. See also, Shubayr, Muhathtdéhman, Hukm al-Zakat fi Amwal Manshaat
al-Qita’ al-Amm al-Hadifah i al-Ribh wa Hukm Zakal-Sharawat al-Batinah wa al-Sanadat al-
Hukumiyyah, Abhas wa 'Amal al-Nadwah al-ThalithAshara |i Qadhaya al-Zakat al-Mu'asirah,
Khourtum, Sudan, 8-11 Safar 1425/ 29 March - 1A2004, p. 273.

" Al-Zarakhsi, al-Manthur fi al-Qawa’id, vol. 1, (82

8 Wahbah al-Zuhayli, Zakat al-Mal al-'Am, m/s 352
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on profit. This is because, even if nama’ whichmade a condition fundamental to the
imposition of zakat (and is duly fulfiled by thempanies), the companies do not satisfy

certain requirements of ownership.”

This is the opinion of the vast majority of clasdifurists such as Abu Hanifah, Abu Yusuf,
the Malikis, the Shafi’is and the Hanbdfis

Al-Sarakhsi, after citing the opinion of Muhammadmh ial-Hasan al-Shaybani who imposed

zakat on kharaj if it used to buy sheep for busiiles
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Another quotation from al-Rarff
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There are a lot of arguments in supporting thisiopi.

The second view provides that zakat can still bposed on the public properties that are
aimed at gaining profits. Such is the view put fardv by Muhammad Ibn Al-Hasan Al-
Shaybarff. He said:
ad aded (Jsall lede Jlay ol dabe Laie 1Al Jlay s idl o
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97% See al-Sarakhsi, al-Mabsut, vol. 3, p. 52, al-Baddashiyah al-Dasugi, vol. 1,p.487, al-Sharbini,
Mughni al-Muhtaj, vol. 1, p.412, Matalib Uli al-Nahvol. 2, p. 16

8 Al-Sarakhsi, al-Mabsut, vol. 3, p. 52

8 Al-Ramli, Nihayat al-Muhtaj, vol. 3, p. 59

82 Al-Nawawi

8 Al-Sarakhsi, al-Mabsud, 3/52
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This opinion is also shared by Dr. Muhammad Nu'aasirf*, Dr. Rafiq al-Mist?®, Dr 'Abd
al-Hamid al-Ba'l®, Dr. Hasan al-Bil§/, Dr. Muhammad Sir al-Khatffiand Dr. Muhammad
bin 'Aqil®®. Similarly, Article 37 of Qanun Zakat Sudan statBat public properties are
exempted from the payment of zakat only when sudpegrties are not used for profit
gaining. If the properties are used for the purpokgenerating profit, that properties are

subjected to zakat.

One of the interesting arguments presented istiigaimposition of zakat will increase the
amounts or value that will be channelled to neepéaple whilst the public properties, in the
general sense, are used for the benefits of thikcpaa whole. By rendering the payment of
zakat of this type of properties as obligatory, zhkat funds will be widened, making a more
specific help to the needy possilldn furtherance to that, it can also be arguetiwtren the
government has set up such companies and whemnrdgbeived the title of ‘legal entity’, the
companies have become distinctive companies ahliegeTheir positions, then, are akin to
those of ordinary corporate companies. It seemaiutd impose the payment of zakat on
private companies whilst exempting the same froommanies with the same modes and
nature of businest. It seems that the notion of al-Shaksiyyah abétiyyah has been used

as one of the arguments.

8 See his commentary in Abhas wa 'Amal al-Nadwahteriinah li Qadhaya al-Zakat al-Mu'asirah,
Qatar, 23-26 Zul Hijjah 1418 — 20-23 April 1998 420-421

8 See his commentary in Abhas wa 'Amal al-Nadwahtelriinah li Qadhaya al-Zakat al-Mu'asirah,
Qatar, 23-26 Zul Hijjah 1418 — 20-23 April 1998 422-424

8 See his commentary in Abhas wa 'Amal al-Nadwahhallithat '‘Ashara |i Qadhaya al-Zakat al-
Mu'asirah, Khourtum, Sudan, 8-11 Safar 1425/ 29 Mb&pril 2004, p. 310.

87 See his commentary in Abhas wa 'Amal al-NadwaRhallthat 'Ashara |i Qadhaya al-Zakat al-
Mu'asirah, Khourtum, Sudan, 8-11 Safar 1425/ 29 Mbé&pril 2004, p. 317-318

8 See his commentary in Abhas wa 'Amal al-Nadwahtalithat 'Ashara |i Qadhaya al-Zakat al-
Mu'asirah, Khourtum, Sudan, 8-11 Safar 1425/ 29 Mb&pril 2004, p. 320-321

8 See his commentary in Abhas wa 'Amal al-Nadwahhalliiihat 'Ashara |li Qadhaya al-Zakat al-
Mu'asirah, Khourtum, Sudan, 8-11 Safar 1425/ 29 Mbé&pril 2004, p. 322-323

% Al-Kasani, Bada'i al-Sana'i, 2/ 68

> Commentary of Dr. Hasan al-Bily, p. 317-318
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The 13" Nadwah Zakat Mu'asirah has arrived at the follgnResolution¥:

Calagial ()50 aainall Lgaling ailiey ciladd sl Gacadddl JW (1)
Yo sill 13 g aladl Jladl (e g gl 138 Ad i ey Jae JS awy )l
5S4

A sles ale Clamsa Gk oo ar) Ju) ety @3 Al JW ()
dalil @i o 5 4 lad paal e e ol Led 3l lgall Jalslly
Lﬁﬁ)ggiﬁ,;}@‘a.;js“y\g;b‘;ms)'umaaﬁ@mm,;
ol G dena aleY) Adl) caad e 1da g BS I aady J) 13 )

el 4ol duuse 8 318N Jle e alad) Jal Ll 13 ()
coalall Jlall Jie 318 el aladl Jlall sl 550
Adlall o3 Jia A alall JLall 8IS ) oga g aney s lia

"Included under the category of public property. are

1- Public property which is used to be of service pravides benefits to the public at
large, without having the slightest aim to generstgome from it. This type of

property is not be subjected to zakat.

2- Public property that is invested in order to gaiofip through subsidiaries that are
fully owned by the government. These subsidiaries @med for business and
generation of profit. Jurists, in the majority, afehe view that this type of property is
not subjected to zakat. Nevertheless, there ishenatew that holds otherwise. The
latter opinion is expressed by Imam Muhammad bisadaal-Shaybani, the disciple
of Imam Abu Hanifah.

%2 Al-Bayan al-Khitami, wa al-Fatawa wa al-Tawsiyyail-Nadwah al-Thalithat ‘Ashara li Qadhaya
al-Zakat al-Mu'asirah, Khourtum, Sudan, 8-11 Sa##5/ 29 March - 1April 2004, p. 414
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3- When public property is combined with the privategerty in a company whose main
objective is to obtain profit, the public propewtiil then be subjected to the obligation
of zakat, as does a private property. However, omgs insisted that the imposition

of zakat shall not be placed upon such kind of ergp despite its mixed nature.”
It follows that several issues have been raisem ftas Resolution:

1- It deems the public property that is channelleth subsidiaries fully owned by the
government as exempted from the obligation of zakat

2- Nonetheless, public property that is channelledh witisiness intention and aimed as
investment in the concerned corporate company, lwtianot wholly owned by the
government, is still subjected to the payment dfardor such corporate company
possesses its own legal entity. This fatwa, howeasen conflict with the Resolution

issued Majma' al-Figh al-Islami that states:
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“Excluded from the portion of shares taken asrenfof property upon which zakat is
obligatory, are all the shares that are exemptaa the payment of zakat, such as the
shares owned by the Public Treasury, waqaf propproperty belonging to charitable

organizations as well as property owned by the Mostims.”

And also the AAOIFI’'s accounting standard whereds also excluded the equity owned

by governmental and endowment bodfles

The question to be asked, thus, is this; on whaurgt is zakat exempted from being imposed
on public property if the company established l/fawned by the government but rendered
obligatory upon the same property which is combimgith private property in a corporate

company that is not owned by the government?dsétto the existence of the characteristics

of legal entity in an integrated company or insito but not the one which is fully owned by

% See the way zakat accounting is made at p. 29doutting , Auditing and Governance Standards
For Islamic Financial Institutions, AAOIFI, 1431 H010.
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the government? Is it correct to claim as such?sDu# a corporate company assume the
status of legal entity upon its registration, reliess of whether it is owned by another entity,
which in this case is the government? The nexttaquess, if the integration of the public and

private properties has caused the creation of aragplegal entity, then what is the position
as regards to the merger of capitals belonging tsslivhs and capitals owned by the non-

Muslims in a particular institution?

According to the personal view of the writer, incat be denied that based on the arguments
and evidence put forth by the opinion which says #takat shall not be obligated upon the
public ownership as well as the governmental ownprsvhich are established to gain profit,
either it being a company fully owned by the goveent or an integrated company, is the
stronger opinion between the two. In fact, thiswie parallel to the Resolution of Majma' al-
Figh al-Islami. Having said so, it is also the apm of the author, that the argument
forwarded by those whom propose that zakat shalin@osed on such kind of property
without having regard to whether the investmemhé&le via company that is fully owned by
the government or through mutually owned or integgtacompany, is not void of rationalfe.

In fact, the latter approach has a wide range dflamah or public benefits, especially in a
country like Malaysia. Without arguing further intbis matter, the author submits that
although this kind of property, when viewed frone tbverall ruling (hukm kulliyy), is not
subjected to the payment of zakat, but if viewednfithe maqasidic context, it is more proper
to impose the obligation of zakat on the compawmesed by government and on mutual
investments made by the government in corporatepaaims. The author provides that such
method is based on istihsan, within the categorystihsan juz'i min hukm kulliyy”. 1t is also

a humble opinion of the writer that the above psipan is a kind of maslahah or public
interest that is the basis for obligating the paymef zakat over the abovementioned
entitieS®. The same has been the reason for Sudan to intpessbligation of zakat on such

entities®® Among the most notable maslahah that can be géinedimposing zakat on such

° From Shariah perspective, it is called as ‘wajih’.

% For further discussion on zakat implements on debtmal mustafad, please refer to Hasan, Aznan,
Zakat 'arud al-tijarah wa al-Sina'ah wa TatbogatibBMu'asirah fi Malizig Risalah Master submitted

to Faculty of Dar a-'Ulum, University of Cairo, 1829

% Refer to the comments by Dr. Aisyah al-Ghabsyawarding to the context in SudanAbhas wa
'‘Amal al-Nadwah al-Thalithat 'Ashara li Qadhayazdkat al-Mu'asirah Khourtum, Sudan, 8-11
Safar 1425/ 29 Mac - 1April 2004, p. 333- 334
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entities is that the benefit of the zakat paymeititlve enjoyed directly by the needy people
under zakat beneficiaries. Anyway, the benefithef public property is to be distributed to the
public. By imposing zakat on these entities, thecpeds will still be used for the public. In
fact, the distribution of the money under zakatmhige better for the target group is really
people who are in needs of help. By imposing zakatthese entities, we have in fact
channeled the money to the public, maybe in a bei@nner than the distribution via other

modes.

It should be emphasized again that for this opinabe applied, these conditions need to be
fulfilled:

1- It has been stipulated that the company will payaarount of money as payment of
zakat. All the shareholders are also aware thatdongpany will pay the amount from
all the shareholders; or

2- There is a law from the government that obligagedbmpany to pay the amount from
all shareholders. For instance, if the state decfieeits law, like Islamic banking act
etc), that as the company involves in a very spebifisiness that relates directly to

Islam, it is compulsory for the company to pay zaka

In this case, the company will pay zakat on the leilsbareholding. In term of name, | do not
see any problem for the word zakat to be used apeaaed on the financial report of the

companies.

2) Ownership of waqgf

There are some differences of opinion among thistjum determining whether a waqgf
property falls under the category of public propehat subsequently be exempted from
the payment of zakat. Waqf property, in generah ba divided into three types which

are; waqf ahli (zurri), wagf khairiy dan waqf musta’’ Generally speaking, majority of

" Hasan, AznanRevitilising Waqf Ahli in Modern Time: A prospearfDevelopmentPower Point
Presentation, Singapore International Waqf Confaer6-7 March 2007, The Fullerton Hotel,
Singapore.
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jurists maintain that zakat shall be imposed onfweagqi for the benefit to be derived by
the waqf are meant for individuals. This is thendgm of majority of jurists (including
Syafi'l, Hanbali, Ibn Rushd al-Hafffl as well as Ibn Abbas, Abu Hurayrah, Ibn Umar,
and Ibn Shihab al-Zuht), except that of the Hanafis who maintain thatatak not to be
imposed on all wagf, be it khairy or afif

The majority of jurists argued that in the casevaff ahli, the ownership is certain as the
benefit is only to be derived by them. Therefore, should consider as if they own the
business. If the waqf is used for business, th&ataa imposed upon these shareholdings.
Therefore, if a company is own, among others by fvaddi (or alike like Foundation
(Yayasam®’, hence zakat should be imposed on this owner3tig.same ruling applies
for ownership of Co-operative, Tabung Haji and Rteuwt Fund Bodies such as
Employees Provident Fund (Kumpulan Wang Simpan&eri on the amount that they
use for investment (such as when they use the mtmeyvn, wholly or partly Islamic
financial Institutions).

With regards to zakat on shareholding owned by wdwgfiry, the ownership of waqgf

khairy is different from ownership of non-Muslims awnership of the Government. In

ownership of non Muslims, the shareholders areotlirers of the shares. Therefore, if
they agree to give the amount, they are agreeinghtat is their right to do. As for the

wagf institutions, the mutawallis, in actual face anot the owner of the properties. They
are just administrating the properties on behalbtbfers. So, they cannot deal with the
properties in a way that it will reduce the amoohtwaqf, except by what has been
specified in the waqf.

% |bn Rush, Bidayah al-Muijtahid, 1, 239

% Abu Ubaid, al-Amwal, p. 495-496.

19 1bn Qudamah, al-Mughni, vol. 5, p. 233, al-NawaaliMajmu’, vol. 5, p. 340, al-Kasani, Bada'i
al-Sana’i, vol. 2,p. 88, Al-Mardawi, al-Insaf, v8] p. 14 ff, al-Buhuti, Kashshaf al-Qina’, vol.[2,

191 From legal perspective in Malaysia, individual Waquld be formed with a formation of society
(society, board of trustees or cooperation). Reéfasan, AznanRevitilising Waqf Ahli in Modern
Time: A prospect For Developmemtower Point Presentation. If these societiedaraed and their
requirements are similar to the individual wagfnée it will be subjected to zakat had the
requirements fulfilled.
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Waqf khairy is also different from the ownership tfe government. As has been
discussed before, it is the responsibility of tlwagnment to allow the people to benefit
from its properties and the beneficiaries of zakat part of this people. Waqf khairy on
the other hand, though meant for public, yet itsdbiégs are specified to certain group of
people. It is not the right of the mutawalli to gianything of the properties to anybody
who is not the beneficiaries of the waqgf.

The majority of jurists uphold that zakat is notb® imposed on waqf khairy except that
of Malikis'®. This is based on their opinion that waqf progsrtire not considered to exit
the ownership of the wadf¥.

Based on the arguments presented in this cas&yritez still believes that wagf property
shall not be subjected to zakat if it is wagf kihayo impose the payment of such amount
on the wagf like the ownership of the governmentaiso not possible, for zakat
beneficiaries may not be the waqgf beneficiarieg Whiter could not find any opinion that
allow for the mutawalli to give away some of thenéfit to other than the waqgf
beneficiaries. If only that we find this argumetiten we can impose the payment on the
wagf institutions the way we impose on the goveminosvnership.

It may also be argued that based on the opiniotho$e who impose zakat on the
government’s properties if the properties were ¢oused for business, we should also
impose zakat on wagf institutions if it involveshiosiness by using the waqgf's money, for
the concept of nama’ is also present here. Ifdpision were to be applied, | believe the

previous two conditions must present.

FOURTH ISSUE: THE IMPOSITION OF ZAKAT ON CORPORATE COMPANIES
BASED ON THEIR BUSINESSACTIVITIES

In the collection of zakat, only property whichdeemed halal, from the Shariah’s standpoint

will be subjected to zakat. Non-halal propertya$ only prohibited from being taken as zakat

192|bn Rushd, Bidayat al-Muijtahid, vol. 2, p. 583
193 For further elaboration of this issue, pleaserrefal-Mudawwanahal-Kubra, vol 1, p. 344
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but the prescribed hukm (ruling) is also hardfmSuch property, if taken, must be returned to
the payer or initial owner in the case that the ewis determinable. If the owner is not
known, the property must be channelled to chaetabganizations in order to purify or avert
oneself from the haram property (takhlis al-nafa mal al-haram), and not to be given on the

basis of zakat or charity.

It is an undisputed fact that under certain circiamses, the nature of ‘haram’ in a property is
apparent. For example, the means gained from stteyelearly forbidden. The same goes to
the profit of gambling. However, more often thart,nbe said characteristic or nature of
“haram” is not evident, due to the ambiguity betwénalal and haram contained in most of

today’s professions. This is viewed from an indiatiperspective.

The above situation becomes more complicated whewed from the perspective of a
corporate company. What is the method to determirascertain that the corporate company
is in line with the Shariah before authorizing ttedlection of zakat from them? Based on the
author’s limited knowledge, there exists no guigeliin assessing whether a particular
company that is listed adheres to the rulings ef $ihariah or otherwise. There are various
methodologies in this aspeltPerhaps this variety of methodologies may be usetebasis

in providing some guidelines for both individuaks &ell as the corporate entities as regards
to matters related to the collection of zakat.

Generally speaking, if zakat is to be imposed at ¢bmpany’s level and on the whole
shareholding, the calculation of zakat shall exelypercentage of income that comes from

non Halal activities. In this regards, al-Qurahdaghntions:
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104 Refer to Fatwa Muktamar Zakat al-Awwal, Kuwait. S@leo Fatawa al-Nadwah al-Rabi'ah li
Qadhaya al-Zakat al-Mu'asirah, Bahrain, 17 Syawéakl— 29 March 1994.

195 Refer to: Hasan, Aznan: Islamic Capital Market @tdck Screening Process as implemented
worldwide. Power Point Presentation
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FIFTH ISSUE: CHALLENGES FACED IN THE IMPOSITION OF CORPORATE
ZAKAT

Among the challenges that are related to the c@mpdi of corporate zakat is the obligation in
the payment of corporate zakat. It is within theétevis observation that the obligation to pay
zakat is more focused on individudf&.Such is obvious when the penalty provided by each
State is looked at. Even so, the penalty imposednoimdividual who fails, without any valid
reason, or simply refuses to pay zakat is too lownany situations, the said offence centres
on the refusal to pay zakat on agricultural prositft Today, despite the increment in the
amount of zakat and fitrah collected by every Stétere are still many Muslims, either
individuals or companies that do not meet the payroézakat required of them. The reality
is, even though adherence to the law plays an ifaporole in ensuring that Muslims pay out
zakat, looking at the deficiency in the executio @&nforcement of the law that is taking
place today, self-conscience has become a moretigéetool than the legal abidance.
Usually, the payment of zakat is entirely dependenthe faith of the payer, and not the legal
enforcement. Therefore, greater effort must berta@eensure that the enforcement of zakat is
duly executed as well as reminding the Muslimshef abligation and the importance of zakat
in today’s world.

Having said so, the obligation of zakat imposedcorporate companies shall not be taken

lightly. The question that is too intricate and gdex to be unravelled in such a short writing

1% |n order to get further details on the managemémakat and the rulings imposed on the liability
of non-payment of zakat or giving zakat not throdlé appropriate channel. Refer Hasan, Aznan,
Undang-undang Pentadbiran Zakat di Malaysia, Srk&mbangan Undang-undang di Malaysia, Vol.
12: Pentadbiran Undang-undang Islam di MalaysiayddeBahasa dan Pustaka.

97 See some part of the charges and sentences shpugmit in Mohd. Ali bin Haji Baharum, Bidang
Kuasa Pungutan Zakat: Kajian Kepada Enakmen Neggeri Di Malaysia Barat, in Ibidem (ed.), p.
38-41, Abdullah Alwi Hassan, The Administration zsfamic Law in Kelantan, p. 351-353. The
examples set therein shows triable charge withrdetg@a the refusal in giving particulars as to the
proceeds of paddy planting or pertaining to theazéikrah.
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is, how can this be done? How can corporate paliee®bliged to pay zakat when the

incentives for the payment of zakat between indiald and companies var{?

One possible method that may be thought of is,nggrting the obligation of zakat in the
Article of Association of the company, whose mdjdsi ownership is vested in the Muslims,
or by proposing the same to the company’s Geneeadtig'®® Through this, the investors as
well as the interests’ holders of the said compang,able to ensure that the company pays
off its corporate zakat before the profit, in arpdk or form, is given to the persons duly
entitled. Also among other things to be considésdd give rebate on the payment of zakat b
corporate the way it is done with regards to irdlinl. As for the time being, the payment of

zakat is considered as part of expenses that>adethuictable.

CONCLUSION

The previous discussion attempted at exploringctireept of al-Shaksiyyah al-I'tibariyyah in
Islamic law and how this will have its effect oretlobligation to pay zakat. After long

deliberation, | conclude this discussion in somkebpoints.

1- Islamic law does recognise the concept of Shakhsiyyibariyyah

2- Nevertheless, in the obligation to pay zakat, tihedsition of zakat is still largely
vested with the obligation of the shareholdershef tompany. Yet, the company can
still pay zakat at company’s level provided that dompany is authorised to do so (by
way of its Articles of Association or decision made the general assembly) or

because the law dictates as such.

198 See Section 44 (11A), Income Tax Act 1962e also comment on the amendment made to the
section in the year 2005 P005 Budget Commentary and Tax Informatipablished by Malaysian
Institute of Taxation, Malaysian Institute of Acedants and The Malaysian Institute of Certified
Public Accountants, 2004. p. 7

199 This is among proposal suggested by the Accourndging Auditing Organisation for Islamic
Financial Institution (AAOIFI) centralized in Bahnaand it is practiced by most of the Islamic banks
including the ones in Malaysia.
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3- This imposition to pay zakat at company’s level Islaclude all shareholders,
including ownership of non-Muslim, government-ownskares, shares owned by
waqgf ahli. With regards to waqf khairy, though theiter incline towards not
including this type of ownership from the zakatsltould be noted that some jurists
have suggested that the zakat be imposed on itedls lfvthis opinion were to be
adopted, then all shareholdings shall be subjeictedkat, notwithstanding the owner
of the shares. This is to be applied if the presitwo conditions are fulfilled.

4- It should be noted that though the writer suggestatithe portion of zakat to be paid
by the governments, non- Muslims etc, are in ada&| not zakat, there is no harm in
calling this and itemising this in the financiapogt of the companies as payment of

zakat. This is for the purpose of consistency etc.

Wallahu a'lam



